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Terms of Reference and Methodology

In November 2002 the Minister for Health, Hon Bob Kucera MLA, announced a
Review of the Office of Health Review® in accordance with Section 79 of the Health
Services (Conciliation and Review) Act 1995, which requires a review of the Office
after its first five years of operation.

Terms of Reference

The Terms of Reference for the Review are as follows:

1 Review the operations and the effectiveness of the Office of Health Review
having regard to:

(@) the desirability of the continuation of the functions of the Office; and

(b) such other matters as appear to be relevant to the operations and
effectiveness of the Office.

2 Make recommendations on any structural, functional or procedural changes, if
any, which should be made to the Office arising out of (1).

A Reference Group was convened by the Minister, with Ms June Williams as Chair,?
to receive and consider submissions from stakeholders and the general public and to
report to the Minister under the Terms of Reference by mid 2003. The group was
chosen for its collective knowledge and experience as health providers and
consumers and its ability to represent the views of various sectors of the community.
The Reference Group was provided with executive support by the Western Australian
Department of Health.

Members of the Reference Group were:

Ms June Williams, former Commissioner for Equal Opportunity in Western Australia
(Chair);

Ms Debbie Karasinski, Chief Executive Officer, Senses Foundation (Deputy Chair);
Ms Penny Bird, Director of Services Purchasing, Disability Services Commission;

Dr Ken Collins, General Practitioner (retired);

Dr Leela De Mel, Executive Director, Office of Multicultural Interests;

Ms Maxine Drake, Snr Advocate, Health Consumers’ Council of Western Australia;
Ms Prudence Ford, Senior Health Administrator, Department of Health;

Ms Pat Kopusar, Aboriginal Health and Community Adviser and advocate;

Dr Trevor Lee, Independent Consultant on Seniors;

Emeritus Professor Mark Liveris, former Deputy Vice Chancellor Health Sciences,
Curtin University;

Professor Con Michael, President, Medical Board of Western Australia;

Ms Irene Mills, former Chair, Western Health Services Board;

Ms Natasha Owen-Conway, Barrister;

Dr Lindsay Stewart, Medical Administrator, Sir Charles Gairdner Hospital;

Ms Ann White, Executive Officer, WA Association for Mental Health;

! In this Report, the Office of Health Review is also referred to as “the Office” and “the OHR”.
2 Ms Debbie Karasinski succeeded Ms Williams as A/Chair in February 2003.



Mr Ben Whitehouse, Social Work student.
Mr Andy Duckworth of the Department of Health was the Executive Officer.

The terms of reference of the Reference Group were as follows:

1 Finalise an information paper on the Office of Health Review which will
provide useful background information for those wishing to make a
submission.

2 Receive and review public submissions on the Office of Health Review.

3 Conduct a series of public meetings with an emphasis on areas of the State

and sections of the community which tend to be under-represented or
disadvantaged in terms of access to the services offered by the Office of
Health Review.

4 Prepare a report for the Minister for Health with recommendations as to the
desirability of the continuation of the functions of the Office, as per section 79
of the Act, and/or structural, functional or procedural changes, if any, which
should be made if the Office is to continue its operations.

The Reference Group met a total of nine times, beginning in November 2002 and
concluding its deliberations in late June 2003.

Methodology

Key focus
In order to address the terms of reference, the Reference Group focused
predominantly on the following questions:

1 How well does the Office of Health Review carry out its functions as
prescribed in Section 10 (1) of the Health Services (Conciliation and Review)
Act 19957

2 What, if anything, needs to be changed to improve performance of these

functions? and/or,
3 Should all the section 10(1) functions continue?

Call for Submissions

An advertisement calling for submissions to the Review was placed in “The West
Australian” on 24 November 2002 with a closing date of 28 February 2003. The
Review Group determined, however, that under certain circumstances, for example
lodgement of an intention to submit, late submissions would be accepted.

The Executive Officer contacted in writing over 140 organisations, including
consumer groups, public and private health services, registration boards, unions,
professional organisations and health and disability non-government organisations.
All were invited to make a submission to the Review. A total of 50 submissions were
received as follows:



Consumers and consumer focused organisations (26);
Providers and provider focused organisations (19);
Others with a professional interest in the Complaints System (5).

The great majority of submissions focused their comments on one or more of the
core functions of the Office as expressed in section 10(1) of the Health Services
(Conciliation and Review) Act 1995. Some of the issues raised included the name of
the Office, adequacy of penalties on errant providers, sufficiency of grounds for
making a complaint, the time limit for making a complaint, receipt of oral complaints,
clarity of the process as currently expressed in the Act, the establishment of an
advisory group to the Office, key performance indicators (KPIs) and more structured
performance reporting, communication with providers and complainants during the
life of a complaint, Freedom of Information (FOI) and staff training.

A copy of the Submission Form and associated papers is in Appendix 1.

Questionnaires

In addition to the Submission Form, the Review Group designed a simple, one-page
questionnaire, targeting individual consumers who may wish to provide brief
feedback without going to the extent of completing a full submission. The
guestionnaire asked if consumers had ever made a complaint about a health or
disability service and whether they had heard of or used the Office of Health Review,
and what the outcomes of any contact were.

The questionnaire was sent to over 180 non-government health and disability
organisations, with an invitation to place the questionnaire in their next newsletter.
Eighty telecentres throughout country WA were similarly contacted and asked to
include a copy of the questionnaire in their newsletter. A total of 183 questionnaires
were received. Results are summarised in Appendix 2.

Consultation with key groups

The Reference Group decided that rather than hold general community forums, it
would focus on consultations with specific sectors of the community, including those
most likely to be frequent users of health and disability services and those often
regarded as the most vulnerable.

Accordingly a number of meetings were held with:

Indigenous people;

Seniors;

Young people;

People with mental health issues;

People from culturally and linguistically diverse backgrounds.

With regard to people with disabilities, a full and detailed consultation process on the
role of the OHR in relation to complaints about disability services, has been
undertaken within the last 12 months, as part of the Review of the Disability Services
Act 1993. Substantial information was gathered as a result of that process and this
has been taken into account in the context of the present Review.

The main purposes of the consultations were:



(@) to obtain comment and feedback on their experience from people who
have made a complaint about a health or disability service, and
whether or not they have heard of the Office of Health Review; and

(b) to hear what people consider to be the required elements of a good
health and disability complaints system.

A total of 17 meetings and forums were held. A summary of comments and issues
arising from the meetings is at Appendix 3. In addition one radio interview with a
Reference Group member was held, the main purpose of which was to increase
awareness of the review and encourage listeners who had dealt with the OHR as
consumers or providers to provide feedback to the review.

Literature Review
A brief, relevant and contemporary review of the literature on health and disability
complaint systems and mechanisms was undertaken and is in Appendix 4.

Presentations by key agencies

The Acting Director of the Office of Health Review was invited to attend the February
meeting of the Reference Group. At the meeting, also attended by two of the staff of
the Office, the Acting Director made a presentation on the work of the Office and on
what he saw as desirable changes to the legislation, and answered questions put to
him by members of the Reference Group.

Representatives of the Medical, Nurses and Dental Registration Boards attended
subsequent meetings to present their respective views and respond to questions
from the Review Group.

Analysis of the Acts

Although the Review has focused on the Office rather than the Acts, advice was
sought on the implications and intent of certain sections of the Acts as required. Ms
Natasha Owen-Conway, a barrister and member of the Reference Group and
Department of Health Legal and Legislative Services staff assisted in this regard.

Other sources of data

The Reference Group sought and obtained useful written data and comments from a
number of relevant organisations including the New South Wales Health Care
Complaints Commission, the Victorian Health Complaints Commission, the Western
Australian Equal Opportunity Commission and the Western Australian Department of
Justice.



Executive Summary and Recommendations

The cornerstone of the Review is section 10(1) of the Health Services (Conciliation
and Review) Act 1995, which lists the functions and powers of the Director (and
therefore the Office). Primarily, these functions relate to:

e The receipt and management of complaints;
e Public information and reporting;

e Reviewing the causes of complaints and investigating systemic health care
issues;

e The provision of information and assistance to users and providers.

The Reference Group reviewing the Office of Health Review (“the Office”) considered
the role of the Office as set out in the legislation and the extent to which the Office
has fulfilled that role. The Review examined fundamental questions, such as
whether the present system of resolving complaints about health and disability
services should remain, and whether the current focus on conciliation was desirable.
It also looked at the operations of the Office, the information it gathers, and the way
in which it reports on that information. A major consideration through the process of
the Review was the extent to which the Office is known and accessed by the
Western Australian community. The Reference Group has recommended that the
Office’s profile be substantially enhanced.

Recommendations made by the Reference Group include the continuation of the
Office of Health Review as the principal independent complaints mechanism for
health and disability in Western Australia, and the continued operation of the
conciliation model of alternative dispute resolution. The Reference Group has
recommended that the Office’s name be changed to the Health and Disability
Complaints Commission of Western Australia. This name change is in line with
virtually every submission to the Review and will help to make the Office more visible
and therefore more accessible to consumers, especially those whose special needs
make them more vulnerable.

Other recommendations seek to reduce the number of operational inconsistencies
brought about by differences between the Health Services (Conciliation and Review)
Act 1995 and the Disability Services Act 1993, in terms of their powers and
processes. A number of recommendations are specific to the management of
complaints about disability services, and seek to give disability a higher profile at the
Office of Health Review.

The Reference Group has recommended changes to the process by which
complaints are managed at the Office of Health Review. The purpose of the
proposed changes is to streamline and simplify the processes of receipt, acceptance
and resolution of complaints, and to make reporting more meaningful.

Other recommendations seek to raise the profile of the OHR in the Western
Australian community and improve annual reporting.

A full list of recommendations follows.



Recommendations

Office of Health Review to continue as the primary health and disability
complaints agency

Recommendation 1
The Office of Health Review continue to have responsibility for the
administration of the independent health and disability complaints
system, established by the Medicare Agreement of 1993-1998.

Conciliation model to remain

Recommendation 2
The Office of Health Review continue to operate within the framework of
a conciliation model.

Name of the Office to change, to better reflect its functions

Recommendation 3
The name of the Office of Health Review be changed to the Health and
Disability Complaints Commission of Western Australia.

The Office to establish and promulgate a set of principles and values

Recommendation 4
The Office of Health Review affirm a set of values and principles which
underpin its operations and aspirations as a quality complaints agency
and guide its process of continuous improvement.

Recommendation 5
These values and principles be published in the Annual Report and
promulgated through the Office of Health Review’s informational and
promotional literature and through other channels as appropriate.

Process changes proposed to the current system for receiving and attempting to
resolve complaints

- Acceptance

- Resolution Process

- Protection of statements

- Independent Complaints Review Committee

Recommendation 6

Within 28 days of a complaint being lodged, the Office of Health Review
is to accept the complaint if it cannot be rejected on the basis of section
26 or 28 of the Health Services (Conciliation and Review) Act 1995 and
is not referred on the basis of sections 31 and 32 of the Act, and in the
case of a disability complaint, cannot be rejected on the basis of section
38 of the Disability Services Act 1993. No attempt to resolve the
complaint should occur while this assessment is being made.



Recommendation 7
Once a complaint has been accepted by the Office of Health Review, it
should move to a process to be known as the Resolution Process,
which encompasses a Negotiated Settlement, Conciliation, Investigation
and Review.

Recommendation 8
The Resolution process includes any further preliminary actions that
may be necessary to implement a negotiated settlement, a conciliated
settlement, an investigation or a review and includes the forwarding of
details of the complaint to the provider and any subsequent meetings,
discussions or proposals aimed at resolving the complaint.

Recommendation 9
Section 42 of the Health Services (Conciliation and Review) Act 1995
(‘Protection of Statements Made’) and section 39(5) of the Disability
Services Act 1993 apply when the Resolution Process commences; that
is, as soon as the complaint has been accepted as per recommendation
6.

Recommendation 10
An Independent Complaints Review Committee, comprising a Chair who
is a consumer representative and two other members, one of whom is a
legal practitioner with expertise in administrative law and the other a
professional with relevant health or disability expertise for the purposes
of the particular review, be established. The Independent Complaints
Review Committee will provide a further, independent avenue of review
to complainants who wish to have the outcome or aspects of their case
re-examined.

Time frame in which complaint can be lodged

Recommendation 11
In respect of both health and disability complaints, the Director must
reject a complaint the subject matter of which occurred more than 24
months before the complaint is made unless, in the Director’s opinion,
the complainant has shown good reason for the delay.

Receipt of Complaints

- Complainants to be offered assistance to complete form
- Complaints to be accepted via the internet

- All complaint forms to be checked for clarity

Recommendation 12

(1) In all cases where an initial determination has been made by the Office
of Health Review staff member that the complaint is within the
jurisdiction of the Office, an offer of assistance to complete the
complaint form be made to the complainant; and

(i) As part of this requirement to offer assistance, there be a clearly
worded, plain English advice to this effect printed on all complaint
forms.



Recommendation 13

Methods of receiving complaints be extended to include submission of
complaints via the Internet. The Web site should therefore be modified
to advise consumers of this method of lodging a complaint, and carry
an explanation that, in cases requiring access to medical records,
signed authorisation by the consumer or the consumer’s representative
will be necessary.

Recommendation 14

(i)

(i)

The Office of Health Review routinely check the clarity and quality of
written information contained in submitted complaint forms, in order to
ensure that the form enables all parties to have a common
understanding of the circumstances leading to the complaint and the
key issues involved.

Where the Officer believes that greater clarity is required, he/she is to
contact the complainant and assist with clarification.

Acceptance of Complaints

Deleting a ground for rejecting a complaint which appears unnecessary

Director may accept complaint if complainant has not first tried to resolve
complaint with provider

All Providers to come within section 25(1)(b) of the Act

People involved in Workers Compensation or other insurance cases

Recommendation 15

Delete section 26(1)(b) from the Health Services (Conciliation and
Review) Act 1995.

Recommendation 16

Amend section 30 of the Health Services (Conciliation and Review) Act
1995 to provide the Director with the discretion to refer the complaint for
resolution, whether or not the complainant, or a person acting on behalf
of the complainant, has taken steps to resolve the matter with the
provider.

Recommendation 17

Section 25(1)(a) of the Health Services (Conciliation and Review) Act
1995 be amended to read “a provider” rather than a “public provider” as
is presently the case. This would align what may be included in a health
complaint with disability complaints (section 33(2) of the Disability
Services Act 1993).

Recommendation 18

(i)

Further legal opinion be sought in relation to the right of people subject
to insurance claims to lodge a complaint to the Office of Health Review
based on the provisions of section 25(1)(b) of the Health Services
(Conciliation and Review) Act 1995 and, failing any change in
interpretation to include this group,



(i) The Act be amended to enable people who are subject to Workers
Compensation, and other insurance cases, to lodge a complaint in
relation to any clinical interview or intervention received as part of the
insurance process, based on section 25(1)(b) of the Act.

Providers encouraged to respond promptly to complaints

Recommendation 19

(i) Both the Health Services (Conciliation and Review) Act 1995 and the
Disability Services Act 1993 be expanded to include a provision that
providers are required to respond to a complaint within 28 days of the
Director notifying them of the complaint; and that the Director may, if
s/he deems there is good reason, extend the response period further,
after which time the Director may advise the provider that s/he may
proceed to draw conclusions without a response; and

(i) If, without good reason, the provider fails to provide the Director with a
response, the Director must report on the provider’s failure to respond
in the Office of Health Review’s subsequent Annual Report.

Consumers to be given information on advocacy services

Recommendation 20
The Office of Health Review routinely provide a current list of advocacy
services to any complainant involved in the resolution process.

Report to be presented to Director on every conciliation that is ongoing at three
months, with options for further action.

Recommendation 21
In every case which has not been concluded within a three-month
period, a report be prepared for the Director which recommends on the
future conduct of the case. Recommended options include:

(1) Where there is still a good chance of achieving resolution, continue the
conciliation process;

(i) Investigation and subsequent recommendations for action; and

(iii)  Where not suitable for investigation and there is little chance of a
conciliated settlement:

e Closure of the case with no finding other than that resolution was not
achievable;

e |If the complainant wishes, referral for internal review or review by the
Independent Complaints Review Committee.

Investigation
- Director must report to the Minister in respect of health and disability complaints if
the provider does not remedy situation



Recommendation 22

As per section 44 of the Disability Services Act 1993, the Director must
report to the Minister if his/her recommendations with regard to
remedying a situation involving a health complaint are not carried out
by a provider.

Public Information and Reporting

Establishment of Information and Community Liaison Officer position
Provision of information about registration boards

Annual Report

Key Performance Indicators

Recommendation 23

(i)

(i)

(iii)

(iv)

A full-time position of Information and Community Liaison Officer be
established to develop and, with the Director, take lead responsibility for
a comprehensive information and communications strategy which will:

Support the Director’s role of increasing the community’s awareness of
the Office of Health Review and its role and functions;

Improve information about, and access to, the Office of Health Review
and its services, with particular reference to groups with special needs
including indigenous people, people from culturally and linguistically
diverse backgrounds, people with disabilities, people with mental health
issues, seniors, young people and those living in rural and remote areas
of the state;

Ensure that publications and official forms are user friendly and of high
quality; and

Work with health and disability service providers to ensure that
consumers have access to information about the Office of Health
Review, and its role and functions, at points of service, and are informed
of their rights with regard to health and disability services.

Recommendation 24

The Office of Health Review ensure, where appropriate, that consumers
are provided with relevant information about the role, jurisdiction and
activities of registration boards and the relationship between
registration boards and the Office of Health Review in the complaints
process.

Recommendation 25

As part of the strategic planning process, the Office of Health Review
seek information on best practice guidelines in relation to the structure
and content of its future Annual Reports and that the 2003-2004 Annual
Report incorporate changes which will engender greater clarity and
quality of information and presentation.

Recommendation 26

As part of the strategic planning process, the Office of Health Review
develop a more comprehensive set of key performance indicators
(“KPIs”) than is presently the case. Such KPIs should measure the
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extent to which the outcomes sought by the Office of Health Review are
being achieved. In the first instance this relates to:

0) resolving (rather than finalising) complaints about health and disability
services; and

(i) improving practices and actions of health and disability services.

Reviewing the causes of complaints and investigating systemic health care issues
- Six monthly review of data

- Liaison with ‘Watch on Health’

- Strategic approach to management of data

- Transmission of data

Recommendation 27
The words “and bringing them to the notice of the public” be discarded
as an explicit part of function 10(1)(b), but integrated into a broad
communication strategy.

Recommendation 28
The Office of Health Review systematically review complaints data on a
six-monthly basis in order to identify any actual or emerging systemic
issues of concern.

Recommendation 29
Where there is evidence of any systemic health or disability issue of
concern, based on accurate complaints data and the Office of Health
Review is not in a position to investigate the matter, the matter be
actively considered for referral to Watch on Health or other appropriate
bodies for monitoring and/or investigation.

Recommendation 30
The Director of the Office of Health Review approach Watch on Health
with a view to becoming an ex-officio member of the Watch on Health
Council.

Recommendation 31
Within the Office of Health Review there be an urgent review of
management systems, with a view to establishing a strategic approach
to the collation, analysis, maintenance, reporting and referral of
complaints data.

Amongst other things, such data must enable the Office to assess the
extent to which it is reaching and serving the needs of groups with
special needs, including indigenous people, people from culturally and
linguistically diverse backgrounds, people with disabilities, people with
mental health issues, seniors, young people and those living in rural
and remote areas of the state.

Recommendation 32
The Office of Health Review establish an effective mechanism for
transmitting relevant statistical information on health system issues to
stakeholders.
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Providing assistance to providers

Recommendation 33
The present system of regular meetings with customer service officers
from metropolitan health services continue and the system be expanded
to other groups of like service providers in the health system.

Recommendation 34
The Office of Health Review coordinate a forum of complaints officers
from disability service providers in order to discuss matters of common
interest in relation to complaints handling processes.

Office to continue functions

Recommendation 35
The present functions of the Office of Health Review as set out in 10(1)
of the Health Services (Conciliation and Review) Act 1995 remain (with
the modification to 10(1)(b) proposed in recommendation 26).

Disability specific recommendations

Recommendation 36
Part 6 of the Disability Services Act 1993 be amended so that the Office
of Health Review has comparable authority and powers with respect to
disability and health issues, specifically:

(1) with the approval of the Minister, the power to inquire into broader
issues relating to disability services arising out of complaints received,
similar to section 10(1) of the Health Services (Conciliation and Review)
Act 1995;

(i) provisions for directly reporting to Parliament similar to section 56 of
the Health Services (Conciliation and Review) Act 1995;

(iii) provisions for the Office of Health Review to take direction for a review
from Parliament or the Minister for Disability Services, similar to
section 56 and 11 of the Health Services (Conciliation and Review) Act
1995.

Recommendation 37
The Disability Services Act 1993 be amended to permit the Minister for
Disability Services to have the same powers under the Act as the
Minister for Health has in the Health Services (Conciliation and Review)
Act 1995.

Recommendation 38
Grounds for complaints about disability services be extended to include
excessive cost, in keeping with the grounds for complaint in section
25(1)(g) of the Health Services (Conciliation and Review) Act 1995.
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Recommendation 39
The Disability Services Act 1993 be amended, as per section 25(1)(f) of
the Health Services (Conciliation and Review) Act 1995, to include as a
ground for complaint failure by a manager of a service to properly
investigate a complaint.

Recommendation 40
The Office of Health Review is to ensure that there is equal recognition
of the importance of appropriately and continuously addressing
disability complaints and associated issues and that sufficient discrete
resources are allocated for this purpose.

Recommendation 41
The Office of Health Review collect data and statistics on disability
complaints, which adequately and appropriately reflect issues relevant
to disability, and report separately on these in the Annual Report.

Recommendation 42
Disability complaints dealt with by the Office of Health Review must be
funded independently of the Disability Services Commission; that is,
through an administered fund.

Training
- Internal needs of the agency
- External for service providers, consumers and the general community

Recommendation 43
In order to respond to the recommendations of this Report, which
propose a significant re-engineering of the processes and procedures of
the Office of Health Review, the Director is to formally identify the
competencies and skills required by frontline staff and arrange
appropriate training.

Recommendation 44
The Director is to ensure that the performance management system be
enhanced to take account of the changes to process and procedure
outlined in this Report.

Prisons

Recommendation 45
The Director meet formally with the Inspector of Custodial Services, on
not less than a six monthly basis, to discuss issues relating to the role
of the Office of Health Review in the context of the Prison Health
system.

Recommendation 46
The Director meet formally, on not less than a six monthly basis or as
required, with the Executive Manager of the Prisons Division to discuss
operational matters relating to the Office of Health Review’s
performance of its role in the prison environment.

13



Implementation

Recommendation 47
Not later than 6 months after the Minister has accepted the Report, the
Director of the Office of Health Review (or new name) is to provide a
progress report to the Minister on the implementation of the
recommendations agreed to by the Minister.

14



The Establishment, Scope and Operations of the
Office of Health Review: A Brief Summary

Establishment of the Office of Health Review (OHR)

The Office of Health Review is an independent statutory authority established under
the Health Services (Conciliation and Review) Act 1995. The Office commenced
operation on 16 September 1996. The first substantive Director, Mr David Kerslake,
was appointed on 12 January 1998.

Under Clause 4 of the 1993-1998 Medicare Agreement, all States and Territories
agreed to develop a Public Patients’ Hospital Charter, as a statement of what
consumers should expect from public hospital services. An accessible process for
making complaints about health services is part of every Australian charter of
patients’ rights. A summary of the Western Australian Public Patients’ Hospital
Charter is to be found at Appendix 6.

Schedule D of the current Australian Health Care Agreement between the Western
Australian Government and the Commonwealth also stipulates that the State agrees
to maintain an independent complaints body. The Agreement requires that the
complaints body must have powers to investigate, conciliate and/or adjudicate on
complaints received by it, and the complaints body must be given the power to
recommend systemic and specific improvements to the delivery of public hospital
services.

The Office of Health Review was created to provide consumers with a formal channel
for complaint about health (and since 1999, disability) services in both the public and
the private sectors, and to allow clinicians and other health and disability service
providers to respond in an environment of conciliation. Its creation was intended to
provide an alternative to litigation.

The Office of Health Review is an agent of the Crown and the Director is appointed
by the Governor. Whilst the Director and the Office of Health Review are responsible
to the Parliament, rather than to the Minister for Health, the Minister can direct them
in respect of the Director’'s performance, either generally or in respect of a particular
matter. However, the Minister cannot give directions to the Director or the Office in
respect of a particular person, complaint or matter pertaining to a particular
complaint.

On 18 November 1999, Parliament transferred responsibility for the management of
complaints about the provision of disability services to the Office of Health Review.
The authority for the Office to deal with disability complaints is set out in Part 6 of the
Disability Services Act 1993.

From the perspective of health consumer groups, the establishment of the Office of
Health Review was the culmination of many years of lobbying for such a body, to
receive and independently assess complaints. * Apart from South Australia, where

5 A useful summary, by Duncan Boldy and Linda Grenade, of the background to the Office’s

establishment has been provided in Thomas, David (ed) Medicine Called to Account: Health Complaints
Mechanisms in Australasia, School of Public Health and Community Medicine, University of New South
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the Ombudsman deals with health care complaints, Western Australia was the last
State in Australia to establish a statutory body for the express purpose of receiving
and investigating complaints about health and disability services.

A brief inter-State comparison of the legislation governing health and disability
complaints mechanisms and the scope and powers of the respective agencies is
included in this Report in Appendix 5

Based largely on the model of the Office of the Health Services Commissioner in
Victoria — (the titles of the governing Acts are the same) - the Office of Health Review
came into existence eight years after the Victorian legislation. Like Victoria, the
model of operation of the Office has always been conciliation, with an emphasis on
processes that were as informal as possible. Ideally, conciliation would lead to the
restoration of a workable relationship between the complainant and the provider of
the health service that was the subject of complaint.

The Second Reading Speech of 31 August 1995 in the Western Australian
Parliament made clear that the Office of Health Review was to operate essentially
within a conciliation framework. It also spelled out what it termed the educational role
of the Office: “The Director will assist provider organisations to establish structures to
assist users and to train staff to handle complaints”.*

Scope of Complaints dealt with by the Office of Health Review

(a) Health
Section 25 of the Health Services (Conciliation and Review) Act 1995 stipulates that
a complaint about a health service must allege that one or more of the following has
occurred:

- apublic provider has acted unreasonably by not providing a health service
for the user;

- a provider has acted unreasonably in the manner of providing a health
service for the user;

- a provider has acted unreasonably in providing a health service for the
user;

- a provider has acted unreasonably by denying or restricting the user’s
access to records kept by the provider and relating to the user;

- aprovider has acted unreasonably in disclosing or using the user’s health
records or confidential information about the user;

a manager has acted unreasonably in respect of a complaint made to an institution
by a user about a provider’s action, by:

- not properly investigating the complaint or causing it to be properly
investigated; or

Wales (Sydney) 2002, which provides an overview of the health care complaints mechanisms in all the
Australian States and Territories, as well as New Zealand.
4 Hansard Thursday, 31 August 1995, 7545
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- nottaking, or causing to be taken, proper action on the complaint.

a provider has acted unreasonably by charging the user an excessive fee or
otherwise acted unreasonably with respect to a fee.

(b) Disability
Similarly, in relation to a disability service, Part 6, section 33 of the Disability Services
Act 1993 defines the scope of complaints dealt with.

A complaint may only be about:

- a service provider who or which, at the time the subject matter of the
complaint arose, was providing a disability service, whether or not with
funds granted under Part 4;

- a service provider which is a public authority, other than the Health
Department, and which, at the time the subject matter of the complaint
arose, was providing a disability service, whether or not with funds
granted under Part 4; or

- the Commission.

A complaint must allege that after the date on which this Act comes into operation, a
service provider or the Commission:

- acted unreasonably by not providing a disability service to the
complainant;

- acted unreasonably by providing a disability service to the complainant;

- acted unreasonably in the manner of providing a disability service to the
complainant;

- acted unreasonably by denying or restricting the complainant’s access to
records relating to the complainant kept by the service provider or the
Commission;

- acted unreasonably by disclosing records or confidential information
relating to the complainant,

- or that the Commission acted unreasonably in making or not making a
grant to the complainant under Part 4.

The Office of Health Review as One Element of the Complaints
System

It should be noted that the Office of Health Review is one element, albeit an
important one, in a broad complaints system which includes formal complaints
mechanisms in the public and private hospitals and other elements of the public
health system, the professional registration boards and peak consumer bodies, such
as the Health Consumers’ Council.
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Most complaints are dealt with at points of service such as hospitals or general
practitioners’ surgeries. For example, the Metropolitan health system reported that
4,161 complaints were received in 2001-2002.

Table 1 below shows the number of complaints that the OHR has received over the
past six years, together with some measures of efficiency.

96/97 97/98 98/99 99/2000 2000/01 2001/02
No. of complaints 672 1016 1238 1427 1496 1383
Cost per finalised | $1480 $655 $682 $565 $646 $697
complaint
No. of days taken to | 52 days | 62 days | 85days | 103 days | 118 days 118 days
finalise complaint
Percentage of | 83% 91% 91% 98% 99% 104%*

complaints finalised

* More cases closed than open due to carry over from previous year
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Findings and Recommendations of the Review

The Administration of an Independent Health and Disability
Complaints System

Within the Australian states there are different models for the administration of the
independent health complaints bodies established in the 1990s through the
Commonwealth State Agreements. In most states the system is administered
through a separate Health Complaints Commission (in WA titled the Office of Health
Review). As referred to earlier, in South Australia the Ombudsman is currently
responsible for Health complaints, (though the state government is now in the
process of legislating to establish a dedicated Health Complaints Commission) and in
the Northern Territory, one person occupies the two positions of Ombudsman and
Health Complaints Commissioner.

A small number of submissions to the Review posed the question as to whether
health and disability complaints should continue to be administered by the Office of
Health Review or whether they should in future come under the jurisdiction of the
State Ombudsman. The Reference Group gave this matter some consideration but
could find no compelling reason to change the present situation. Firstly, the transfer
of jurisdiction of health and disability complaints to the Ombudsman would entail
complex legislative changes, given that the Ombudsman is currently only empowered
to receive complaints from the public sector. Secondly, it was felt that there is merit in
retaining a specialist agency like the OHR. It is therefore recommended that:

Recommendation 1
The Office of Health Review continue to have responsibility for the
administration of the independent health and disability complaints
system, established by the Medicare Agreement of 1993-1998.

The Conciliation Model

In all Australasian jurisdictions the bodies responsible for the administration of health
and/or disability complaints emphasise conciliation as the major method of complaint
resolution. In New South Wales and New Zealand, however, the Commissions also
possess strong prosecutorial powers which are used from time to time. Some
submissions suggested the adoption of prosecutorial powers for the OHR similar to
those operating in New South Wales, as a means of addressing the perceptions of
some that the OHR is a ‘toothless tiger’.

The Reference Group does not share this view and would rather see the Office
develop a reputation for excellence as the primary alternative dispute resolution
agency for health and disability complaints, within a broad conciliation framework.

It seems evident from the second reading speech which preceded the establishment
of the Health Services (Conciliation and Review) Act 1995, that the Office of Health
Review, like its Victorian equivalent, was always intended to operate within the
framework of a conciliation model.

Notwithstanding these comments, there are inevitably some cases where conciliation
fails to achieve an outcome that the complainant regards as satisfactory and this is
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probably the source of many of the ‘toothless tiger’ claims. This issue is addressed to
some extent in Recommendation 10 of this Report.

In summary, the Reference Group is of the view that the OHR should continue to
operate within the conciliation framework outlined in the second reading speech. ltis
thus recommended that:

Recommendation 2
The Office of Health Review continue to operate within the framework of
a conciliation model.

Name of the Agency

Almost every submission to the Review commented on the inadequacy of the Office’s
name to convey its role. A number of submissions also expressed the view that the
present name is the major reason why the Office and its activities are so little known
in the community. Accordingly, many believe that it is imperative that the name be
changed to better reflect its role as principal health and disability services complaints
agency in Western Australia. The Reference Group agreed with these submissions
and with the Office of Health Review's own view on this matter. It is thus
recommended that:

Recommendation 3
The name of the Office of Health Review be changed to the Health and
Disability Complaints Commission of Western Australia.

Principles Underpinning Quality Complaints Systems and
Complaint Agencies

In the review of the literature, reference is made to the essential components of a
quality complaints system. Indeed, members of the Reference Group took some time
to discuss what attributes a quality system should contain, both in order to establish a
means of evaluating the performance and adequacy of the OHR and as a template
against which to frame recommendations that may assist the Office to achieve a
status of excellence. Both the literature and many of the comments received in
submissions and discussion forums, suggest that a quality health and disability
complaints mechanism should include at least the following operational principles
and values:

A good complaints system should be:

Accessible and user friendly to all members of the community

Fair and impartial in its processes

Timely and efficient in achieving outcomes

Committed to achieving fair remedies and promoting systemic improvements
Accountable and transparent in its operations

Committed to best practice and continuous improvement

Cost effective

Subject to periodic review.
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The Commonwealth Ombudsman’s Good Practice Guide for Effective Complaints
Handling adds a specific quality to this list, which was felt by the Reference Group to
be important for the OHR:

e It should be easily accessible and well publicised for all people, including those
with special needs.

Health and disability complaints systems should also be genuinely independent in
their operations and have adequate funding, the source of which is independent of
any service provider.

The Reference Group endorses these principles. In relation to disability complaints
specifically, the Reference Group endorses the principles enunciated by the Steering
Committee reviewing the Disability Services Act. These are outlined in a later section
of the report entitled ‘Specific Issues Relating to Disability’.

It is noticeable that in both the Annual Report and in the informational literature of the
OHR, there is no statement about the principles and values which the Office believes
should underpin its work, nor indeed any reference or discussion of what quality
complaint systems should contain or strive for. A vision statement and set of values
is, however, articulated on the OHR web site within a section entitled “Corporate Plan
1999-2001", signed off by the previous Director. This is to be commended, but it is
difficult to see why these statements are not included in printed informational
material, which is still the preferred medium for many, certainly those who do not
have ready access to personal computers.

By way of contrast, the NSW Health Care Complaints Commission includes a section
in its Annual Report entitled “Vision, Charter, Aims and Stakeholders”. It also
publishes a booklet containing their strategic plan, which clearly states the values
and principles that should underpin the work of the Health Care Complaints
Commission and outlines how as an organisation it plans to achieve excellence in
relation to each.

The Reference Group believes that the open approach taken by NSW Health Care
Complaints Commission is a positive basis for engaging the community and instilling
confidence in the operations of the Commission. It also implies a listening culture
dedicated to continuous improvement.

Like New South Wales, the OHR should promote its values and principles more
prominently as a means of ensuring that the community and potential users of OHR
services in particular, are clear about what the organisation stands for and the
principles and values which underpin its operations. It is therefore recommended
that:

Recommendation 4
The Office of Health Review affirm a set of values and principles which
underpin its operations and aspirations as a quality complaints agency
and guide its process of continuous improvement.

Recommendation 5
These values and principles be published in the Annual Report and
promulgated through the Office of Health Review’s informational and
promotional literature and through other channels as appropriate.
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Functions of the Office of Health Review (section 10(1) of the
Health Services (Conciliation and Review) Act 1995)

Having considered the broad context in which the OHR operates, the Reference
Group took the view that the logical starting point for an assessment of the
‘operations and effectiveness’ of the Office is section 10(1) of the Health Services
(Conciliation and Review) Act 1995, which sets out that the core functions of the
Office as follows:

Functions and Powers of Director

10. (1)

(@)

(b)

(©)

(d)

(e)

(f)

9

The functions of the Director are:

to undertake the receipt, conciliation and investigation of complaints
under Part 3 and to perform any other function vested in the Director
by this Act or another written law;

to review and identify the causes of complaints, and to suggest ways
of removing and minimising those causes and bringing them to the
notice of the public;

to take steps to bring to the notice of users and providers details of
complaints procedures under this Act;

to assist providers in developing and improving complaints procedures
and the training of staff in handling complaints;

with the approval of the Minister, to inquire into broader issues of
health care arising out of complaints received,;

subject to subsection (4), to cause information about the work of the
Office to be published from time to time; and

to provide advice generally on any matter relating to complaints under
this Act, and in particular —

() advice to users on the making of complaints to
registration boards; and

(i) advice to users as to other avenues available for dealing with
complaints

Because some of these listed functions cover similar or overlapping issues, for the
purpose of discussion, they are grouped under the following thematic headings:

¢ Receiving and dealing with complaints - 10(1)(a)

e Public information and reporting - 10(1)(c),(f) &(9)

e Investigating the causes of complaints and systemic health care issues —
10(1)(b) & (e)
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¢ Providing assistance to providers to improve complaints procedures and the
training of staff in complaints handling — 10(1)(d ).

Receiving and dealing with complaints - section 10(1)(a)

In the view of the Reference Group, this is the central function of the OHR. Most of
the comments and views obtained in submissions and through discussions with both
users and providers relate to this function.

Predictably perhaps, there are some differences of opinion as to the effectiveness of
the Office in relation to this function between users and providers of health and
disability services. Many of the registration boards and professional medical and
disability service bodies express general satisfaction with the current way in which
the OHR receives complaints and conciliates or investigates them. However, this is
not to say that provider groups do not have specific reservations or criticisms, for
example about the Office’s communication in relation to the progress of particular
cases and the sometimes lengthy periods of time taken to reach a final outcome.

In general, consumers are more critical of the Office’s performance of this function.
Issues frequently raised included the need for OHR to receive oral complaints and to
assist people to lodge complaints. Aspects of the conciliation and investigation
process, including clarity of procedures, perception of power imbalance between
parties, the existing time limits of the process and, in some cases, outcomes of
conciliation events were also raised in submissions.

In considering the performance of the OHR in this centrally important function, the
Reference Group took into account not only data it had received through
submissions, questionnaires, presentations and discussions, but also information and
literature on other comparable bodies in similar jurisdictions.

The Present System

The present system allows for the resolution of complaints by ‘informal inquiry’,
conciliation or investigation, the latter carrying with it the powers to require
attendance or provide documents and records. In addition, the Office may refer
matters to registration boards or receive referrals from registration boards.
Complaints are referred elsewhere if they are clearly not within the jurisdiction of the
Office. All contacts are nevertheless recorded.

Figure 1 on page 27 illustrates in outline the present process employed by the OHR
for receiving and resolving complaints. In the majority of cases the present system
has provided fair and adequate scope for resolving health and disability complaints.
However, a number of improvements to process can be made.

Most of the complaints received by OHR are resolved informally, with very few cases
involving formal conciliation or investigation. In 2001-2002 for example, there was
only one conciliation and one investigation. In this financial year to date there have
been 24 conciliations and 9 investigations for more than 1600 complaints.

The common practice of the Office is to use the extendable period of time permitted

by section 34 of the Health Services (Conciliation and Review) Act 1995 (s37 of the
Disability Services Act 1993), to pursue informal resolutions to complaints, known in

23



the Office as ‘informal inquiries™. In other words, as well as using this section of the
Act to gather preliminary information necessary to assess whether or not the
complaint should be accepted - which the wording implies is the prime purpose of the
section - staff also use it to informally resolve complaints, notwithstanding that there
is no explicit reference in the section to a more informal resolution approach.

Judging by some of the views expressed in submissions, the use by the Office of
section 34 to informally resolve a complaint, whilst there is no reference in that
section to informal resolution, has generated confusion, and in some cases concern,
that the Office is operating at an unofficial level. Both the Reference Group and the
OHR® believe that this concern should be addressed and the Reference Group
believes that overall, the present process should be made simpler, clearer and more
understandable. In particular the process used to determine whether or not to accept
a complaint should precede and be distinct from subsequent attempts to resolve it. At
the present time the two stages of the process are not clearly delineated and it is this
that is causing some confusion.

Recommended changes to the current process for receiving and resolving
complaints

A remodelled approach to the process currently employed by the OHR is
recommended. Conceptually the system encompasses four stages — Contact/inquiry,
Lodging a complaint, Acceptance of a complaint and the Resolution process. A brief
diagrammatic summary of the proposed system is shown at Figure 2 on page 28.

The criteria for accepting a complaint are primarily expressed in sections 25, 26, 28,
31 and 32 of the Health Services (Conciliation and Review) Act 1995 and sections
33, 33A, 34 and 38 of the Disability Services Act 1993. These criteria can be
summed up as follows:

e Is lodgement of the complaint within the stipulated time limit? (s24 HSC & R Act,
s34 DSA)

e Does the complaint comply with the Act? That is, is it within jurisdiction?(ss25,
26Cc & 28 HSC & R Act, s33 DSA)

e Are there grounds at this stage for regarding it as ‘vexatious, trivial or without
substance’? (s26 HSC & R Act, s 38 DSA)

e Has it been dealt with elsewhere? (s26 (2) HSC &R Act, s 38 (2) DSA)

e Should it, in the first instance, be referred straight to another body such as a
registration board or another agency? (ss31, 32 HSC& R Act, s38 (4) DSA)

These criteria should be used to confirm acceptance of a complaint, with section 34
(1-3) of the Health Services (Conciliation and Review) Act 1995 and section 37 of the
Disability Services Act 1993, being used solely to provide the time period within
which to make any brief inquiries that may be necessary to arrive at a decision. The
decision should be made as expeditiously as possible and no attempt to resolve the
complaint should be made until the acceptance process has been finalised. The

® Source: Office of Health Review: Guidelines for Dealing with Disability and Health Complaints, page 3.
® «Office of Health Review Submission on the Review of the Office of Health Review’, page 5
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complainant should receive written confirmation that the complaint has been
accepted.

Recommendation 6

Within 28 days of a complaint being lodged, the Office of Health Review
is to accept the complaint if it cannot be rejected on the basis of section
26 or 28 of the Health Services (Conciliation and Review) Act 1995 and
is not referred on the basis of sections 31 and 32 of the Act, and in the
case of a disability complaint, cannot be rejected on the basis of section
38 of the Disability Services Act 1993. No attempt to resolve the
complaint should occur while this assessment is being made.

Once a complaint has been accepted according to these criteria, it should move
straight to a separate phase known as the ‘Resolution Process’, which includes
Negotiated Settlement, Conciliation, Investigation and Review as the major methods
of achieving resolution of the complaint. The resolution phase includes any actions
that may be necessary to implement an agreed settlement, a conciliated settlement,
an investigation or a review, such as the forwarding of details of the complaint to the
provider and any subsequent meetings, discussions or proposals aimed at resolving
the complaint. Section 34 (4) of the Health Services (Conciliation and Review) Act
1995 should be amended to reflect that after accepting a complaint, the Director may
refer it for negotiated settlement, conciliation or investigation.

A ‘negotiated settlement’ refers to the present situation of ‘informal inquiry’ where, for
example, after a preliminary approach by the OHR a provider agrees to give a refund
to a complainant, without any formal conciliation having taken place. Given the
feedback in the course of the Review, that some people equate the word ‘informal’
with ‘unsatisfactory’, the term ‘negotiated settlement’ is suggested to describe this
means of resolution. Conciliation refers to the accepted meaning of the term as
referred to in both the Health Services (Conciliation and Review) Act 1995 and part 6
of the Disability Services Act 1993. It entails the conciliator working formally with the
parties to the complaint to assist them to reach a mutually agreeable outcome.

Investigation is the process as currently described in both the relevant Acts and is
used in cases where the Director wishes to ascertain whether unreasonable conduct
has occurred.

It is proposed that the entire resolution process be covered by the terms of the
present section 42 (1) of the Health Services (Conciliation and Review) Act 1995 and
section 39 (5) of the Disability Services Act 1993. The protection against anything
said by parties to the complaint being used in a court or tribunal is an important
safeguard of the integrity of the alternative dispute resolution process and a deterrent
to those whose real interest lies in litigation. It is therefore recommended that:

Recommendation 7
Once a complaint has been accepted by the Office of Health Review, it
should move to a process to be known as the Resolution Process,
which encompasses a Negotiated Settlement, Conciliation, Investigation
and Review.

Recommendation 8

The Resolution process includes any further preliminary actions that
may be necessary to implement a negotiated settlement, a conciliated
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settlement, an investigation or a review and includes the forwarding of
details of the complaint to the provider and any subsequent meetings,
discussions or proposals aimed at resolving the complaint.

Recommendation 9
Section 42 of the Health Services (Conciliation and Review) Act 1995
(‘Protection of Statements Made’) and section 39(5) of the Disability
Services Act 1993 apply when the Resolution process commences; that
is, as soon as the complaint has been accepted as per recommendation
6.

Review

Opportunity for review is an important part of any complaints or dispute resolution
process. The Office currently has the capacity to offer complainants an internal
review of their case, using personnel not previously involved in the resolution
process. If complainants are still not satisfied, they may seek a review by the
Ombudsman of OHR process, in relation to their case.

In New South Wales there is an additional avenue for review. If the complainant is
still not satisfied following an internal review, there is also the capacity to have a case
reviewed by a body known as the Independent Complaints Review Committee. This
is administered by the Health Care Complaints Commission and is composed of
three members, a consumer representative, a lawyer and a person with clinical
expertise in a relevant field. The consumer representative is the chair. Given the
importance of achieving a satisfactory resolution in as many cases as possible,
members of the Reference Group believe that a similar independent review
mechanism is worthwhile and should be established in Western Australia. It is
therefore recommended that:

Recommendation 10
An Independent Complaints Review Committee, comprising a Chair who
is a consumer representative and two other members, one of whom is a
legal practitioner with expertise in administrative law, and the other a
professional with relevant health or disability expertise for the purposes
of the particular review, be established. The Independent Complaints
Review Committee will provide a further, independent avenue of review
to complainants who wish to have the outcome or aspects of their case
re-examined.

Time limits to lodge a complaint

The Health Services (Conciliation and Review) Act 1995 stipulates that a complaint
must be made not more than one year after the event that constitutes the content of
the complaint, unless there is good reason for the delay. The Act gives the Director
the discretion to accept complaints that are about events older than one year if, for
instance, the consequences of the treatment that is the subject of the complaint did
not become apparent until later. If consumers are unaware of the existence of the
OHR and their right to complain, the Director may also exercise discretion and accept
a complaint about a matter that is older than one year.
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The Current Process for Lodgement, Acceptance and Resolution of Complaints by OHR (in outline)

Decision that issue is clearly No further action
CONTACT: Initial contact by letter, <: outside OHR jurisdiction <:
phone or in person - : - Refer to another agency
Il Straightforward simple issues
resolved

Complaint form and
information sent out

v

Form returned

v

Complaint rejected
) Preliminary Assessment (S34 of HSC&R
ACCEPTANCE: Act), 537 of DS Act currently being used for .
: both: Complaint referred elsewhere
a) Enquiry to establish if complaint should Complaint accepted
: be accepted, rejected or referred. l l
RESOLUTION / b)  Informal enquiries aimed at achieving
REVIEW: resolution. 4 Referred for Referred for
conciliation investigation

Statements made in conciliation are protected (S42 of HSC&R Act) but statements made in “Informal Enquiries” are not protected.
Complaints dealt with initially by informal enquiries may be referred for conciliation or investigation.

Complaints dealt with by conciliation may be referred to investigation.

Parties dissatisfied with outcome of conciliation or investigation may request internal review.

Parties dissatisfied with internal review may request review of process by the Ombudsman.

TIME LIMIT: Disability complaints must be received within two (2) years and health complaints within one (1) year of incident complained of.

FIGURE 1



Proposed process for Lodgement, Acceptance and Resolution of Complaints by the OHR (in outline)

Decision that issue is clearly <:

outside OHR jurisdiction

) Initial contact by letter, phone, in
CONTACT: person or via form completed <

electronically on the Internet

v

Straightforward simple issues
resolved

Complaint form sent out (offer of
assistance printed on form)

No further action

Refer to other Agency

v
Form returned and routinely
L ODGEMENT: checked for clarity
v
Director checks on basis of following if
ACCEPTANCE: complaint should be accepted, rejected or

e |sitintime limit?

Is it vexatious or trivial?
Has it been dealt with elsewhere?
Should it be referred elsewhere?

referred (Section 34 HSC&R Act, S37 DS Act):

Does it comply with Act(s) - in jurisdiction?

Complaint rejected

Complaint referred elsewhere

Complaint accepted

RESOLUTION /
REVIEW: v

v

v

Negotiated settlement (least formal option)

Conciliation

Investigation

Resolution includes all further enquiries and negotiations necessary to achieve resolution.
Negotiated settlement (least formal option) to be recognised in both Acts.

All enquires and activities associated with resolution process protected as per S42 of HSC&R Act.
Parties dissatisfied with outcome of conciliation or investigation may seek internal review, if dissatisfied with internal review — for

the review by Independent Complaints Review Committee and /or process review by Ombudsman.

FIGURE 2
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The Reference Group recognised that it is in the interests of consumers if the period
of time between an adverse event, or a matter giving rise to a complaint, and the
complaint being made, is greater rather than less. This is because consumers may
be traumatised or otherwise unable to contemplate making a complaint in the first
twelve months, or more, after an adverse experience. This is especially the case
where the experience has resulted in a major disability, or in cases where a
complaint is being made about treatment that resulted in the death of the consumer.

The Reference Group took into account the fact that complaints about disability
services may be about events that are two years old, and considered that at the
least, the time limits for health and disability complaints should be consistent.

Recommendation 11
In respect of both health and disability complaints, the Director must
reject a complaint the subject matter of which occurred more than 24
months before the complaint is made unless, in the Director’s opinion,
the complainant has shown good reason for the delay.

Initial contact with the OHR and the lodging of a complaint

When a complainant first contacts the Office, the opportunity arises not only to
provide useful information, advice and assistance, but on a more general level, to
instil confidence in the professionalism of the staff. At this stage of the process it is
important, as discussed, to screen out any complaints that clearly do not fall within
the scope of the Office and redirect the complainant to relevant assistance. There
may also be the opportunity for simple advocacy, for example perhaps making a
telephone call on the complainant’s behalf to obtain their medical record if the
‘system’ has inadvertently or otherwise defeated their first attempts. Currently OHR
staff do carry out a considerable amount of this type of straightforward assistance
and this should continue. However, if a matter is unable to be resolved at this
preliminary level, it should be formally lodged and accepted as a complaint and
proceed to the resolution phase as speedily as possible.

A number of submissions to the Review indicated that the OHR should receive
complaints orally. It is a common misconception that the OHR does not receive oral
complaints - section 27 of the Act provides for the receipt of complaints orally, by
telephone or in writing. However, section 27(2) then goes on to add that all oral
complaints must be confirmed in writing. Clearly this section of the Act has caused
some confusion in the community and it is therefore incumbent on the OHR to
provide clear information, advice and practical assistance to people who may wish to
lodge a complaint, either orally or in writing.

One practical way to address this seemingly confusing situation would be to routinely
offer to assist complainants to complete the written form used by the Office to record
the complaint. It is therefore recommended:

Recommendation 12

0) In all cases where an initial determination has been made by the Office
of Health Review staff member that the complaint is within the
jurisdiction of the Office, an offer of assistance to complete the
complaint form be made to the complainant; and
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(i) As part of this requirement to offer assistance, there be a clearly
worded, plain English advice to this effect printed on all complaint
forms.

In recognition of the wide use of the Internet in the Western Australian community,
the Reference Group explored the idea of the Internet as a means of lodging health
and disability complaints. In Victoria, use of the Internet by the Health Services
Commission is limited to the same degree as applies in Western Australia. That is,
consumers can down-load a Complaint Form from the Web site, but the form must be
signed and sent by post or facsimile to the Commission before any action can take
place.

In Tasmania, however, initial lodgement of a complaint may be via the Internet. The
receptionist makes a hard copy of the e-mail and makes up a hard file. The
Commission then follows up in writing and, where access to a consumer’s medical
records is necessary, obtains a signed authorisation before proceeding further.

It is therefore recommended that:

Recommendation 13
Methods of receiving complaints be extended to include submission of
complaints via the Internet. The Web site should therefore be modified
to advise consumers of this method of lodging a complaint, and carry
an explanation that, in cases requiring access to medical records,
signed authorisation by the consumer or the consumer’s representative
will be necessary.

Where individuals do not require or accept assistance from the OHR to complete
complaint forms, there may nevertheless be cases where the adequacy and standard
of clarity of the submitted form leaves much to be desired. It is in the interests of all
parties that the essence of the complaint is clearly expressed and understood. From
discussions with the OHR there are some indications that such checking does occur
from time to time. However, it is important that this is done as a matter of routine. It is
therefore recommended:

Recommendation 14

0) The Office of Health Review routinely check the clarity and quality of
written information contained in submitted complaint forms, in order to
ensure that the form enables all parties to have a common
understanding of the circumstances leading to the complaint and the
key issues involved.

(i) Where the Officer believes that greater clarity is required, he/she is to
contact the complainant and assist with clarification.

Acceptance of complaints

Recommendation 7 has already dealt with the criteria that should be employed by the
Director to accept or reject a complaint. Sections 26, 28, 31 and 32 of the Health
Services (Conciliation and Review) Act 1995 and sections 33 and 33A of the
Disability Services Act 1993 are pivotal to this.

In most respects the Acts would appear to be clear as to the criteria for acceptance
or rejection of complaints. However, the Reference Group believes that some
changes are nevertheless necessary, in the interest of clarity and procedural
fairness.
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Section 26 of the Health Services (Conciliation and Review) Act 1995 “Complaints
that must be rejected” states that:

1. The Director must reject a complaint that in the Director’s opinion:
a) is vexatious, trivial or without substance;
b) does not warrant any further action; or
C) does not comply with this Act.

The Reference Group is concerned that 26(1)(b) is both unnecessary and unclear as
to its intent. Furthermore, it could enable the Director of the day to arbitrarily and
possibly unfairly reject a complaint using this particular clause. In the view of the
Reference Group clauses (a) and (c) adequately cover sound reasons for rejecting a
complaint and in both cases, unlike (b), the reasons for the rejection is evident. It is
felt that the removal of (b) not only has merit for the reasons outlined but would also
help to dispel any concerns or perceptions, however inaccurate, that the Office may
act arbitrarily and without sound reason to reject a complaint. It is therefore
recommended:

Recommendation 15
Delete section 26(1)(b) from the Health Services (Conciliation and
Review) Act 1995.

The requirement that individuals approaching the Office of Health review must
have attempted to resolve the matter with the provider

Section 30 of the Act - “User must try to resolve the matter” - states:

“The Director must not refer a complaint for conciliation or investigate a complaint
unless the Director is satisfied that:

a) The user has taken reasonable steps to resolve the matter with the provider;
or
b) If the complaint was made on the user’s behalf, all reasonable steps to

resolve the matter have been taken on the user’s behalf.”

Whilst the intent of this section is clear and has some merit, (i.e: that ideally
complainants should attempt to resolve their complaint with the disability or health
service provider before approaching the OHR), there may nevertheless be some
cases where this is neither practicable nor desirable. Examples could include
situations where a complainant alleges issues such as sexual impropriety or
threatening behaviour and where further contact with the provider may be traumatic,
stressful or otherwise deleterious to the person’s wellbeing.

Whilst the Reference Group believes that the intent of Section 30 should be retained,
account should nevertheless be taken of these types of circumstances. Accordingly
the phrase “the Director must not refer...” should be reworded to provide the Director
with discretion. The Reference Group therefore recommends as follows:

Recommendation 16
Amend section 30 of the Health Services (Conciliation and Review) Act
1995, to provide the Director with the discretion to refer the complaint
for resolution, whether or not the complainant, or a person acting on
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behalf of the complainant, has taken steps to resolve the matter with the
provider.

Private providers’right to refuse a service

Section 25 of the Act makes it clear by omission that, unlike the public sector
situation, [25(1)(a)], it is not a ground for a complaint to allege that a private provider
has acted unreasonably by not providing a health service for the user.

Where ample choice of providers exists this may not be a serious issue for health
consumers. However, in rural or remote areas of the State, where choice of providers
may be extremely limited, including a choice of one, the issue of refusal of service
becomes more serious.

There are undoubtedly many good and valid reasons for refusal of service, for
example threatening or unseemly behaviour by a client. However, there is no
comparable exclusion of the right to complain against a private provider for refusing
to provide a disability service. It would therefore appear inequitable to impose this
distinction in the health sphere. It is therefore recommended:

Recommendation 17
Section 25(1)(a) of the Health Services (Conciliation and Review) Act
1995 be amended to read “a provider” rather than a “public provider” as
is presently the case. This would align what may be included in a health
complaint with disability complaints (section 33(2) of the Disability
Services Act 1993).

The current exclusion of cases involving Workers Compensation or other
insurance claims

Currently the OHR does not accept any complaints from people involved in Workers
Compensation or other insurance claims. This follows Crown Solicitor's Office
opinion received by the Office in January 1997. The opinion is based on the premise
that the provider in these cases is providing a service to the insurance companies
rather than to the individual who is subject of the insurance claim and the
consequential clinical assessments.

The Reference Group finds difficulty with the consequence of this decision, which
apparently excludes this group of people from making a complaint to the OHR under
the terms of Section 25(1)(b) of the Act, namely:

“A provider has acted unreasonably in the manner of providing a health service”.

The exclusion of all people involved in insurance cases from making a complaint
about the manner in which an insurance-related clinical interview or examination is
delivered, essentially takes away a right of redress granted to all others, on a
technical classificatory basis rather than on the basis of natural justice. Thus,
someone who felt that they were subjected to undue rudeness, roughness, or
offhandedness would currently be refused access to the services of the OHR. The
Reference Group is of the view that the early Crown Solicitor’'s Office decision (or the
OHR’s interpretation of that decision) should be revisited with a view to re-examining
the access of this group of people to OHR complaint procedures.

In making this recommendation the Reference Group recognises that the workload of
the Office may well increase, with implications for resources. A view was also
expressed that the Insurance Industry should perhaps contribute to the costs
associated with the management of complaints arising from these individuals.
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Despite these considerations however, the Reference Group took the view that these
individuals should not be disenfranchised on the basis of a legal technicality.

It is therefore recommended that:

Recommendation 18

0) Further legal opinion be sought in relation to the right of people subject
to insurance claims to lodge a complaint to the Office of Health Review
based on the provisions of section 25(1)(b) of the Health Services
(Conciliation and Review) Act 1995 and that, failing any change in
interpretation to include this group,

(i) The Act be amended to enable people who are subject to Workers
Compensation, and other insurance cases, to lodge a complaint in
relation to any clinical interview or intervention received as part of the
insurance process based on section 25(1)(b) of the Act.

The timely provision of information by the provider

One of the perennial complaints about complaint resolution systems anywhere is that
the process takes too long. A number of submissions, mainly from individuals, make
this assertion about the OHR. These criticisms are not always easy to interpret
because of the nature of complaints resolution, which can be stressful to parties
involved, many of whom are seeking a rapid resolution of their problem and who
want to ‘get it over with’ as soon as possible and move on.

The reality is not so simple. A publicly accountable complaints authority must ensure
that its processes are thorough, scrupulously fair and impartial and that all relevant
information is taken into account as part of the resolution process.

Despite some allegations of tardiness, many cases - especially those involving
relatively simple and straightforward issues - are dealt with expeditiously by the
Office. In those cases where a reasonable amount of time to achieve an outcome is
required, everything possible should be done to keep to reasonable time lines for the
various stages of the process. From communications with the OHR and a perusal of
their draft procedures manual entitled “Office of Health Review: Guidelines for
Dealing with Disability and Health Complaints”, it clear that the OHR is aware of this
and is taking steps to ensure that reasonable time limits apply. Presently time limits
stipulated in the early part of the process are as follows:

Step Time Frame
Decision by Director to accept | Within 28 days of receipt of the complaint with
or refuse a complaint possible extension of a further 28 days.

Notification to provider of | 14 days after accepting the complaint
complaint

Time given to the provider to | Not stipulated in the Act. Currently OHR allows 21
respond days, after which there is a follow-up and extension
of a further 14 days. Following this, a letter from the
Director is sent to the provider explaining reasons
for the need for a timely response. After a further
14 days the Director writes indicating options for
further action, i.e: powers of investigation.
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Whilst most providers respond in a timely manner, from discussions with the OHR it
appears that there are some providers who only respond after an extended time
period and many prompts. This is one of the main reasons why some cases take an
extended period to resolve.

The Reference Group takes the view that there may be a greater encouragement to
resolve complaints in a more timely manner if the Act stipulates reasonable time
periods for the providers to respond to complaints. It is therefore recommended:

Recommendation 19

0) Both the Health Services (Conciliation and Review) Act 1995 and the
Disability Services Act 1993 be expanded to include a provision that
providers are required to respond to a complaint within 28 days of the
Director notifying them of the complaint; and that the Director may, if
s/he deems there is good reason, extend the response period further,
after which time the Director may advise the provider that s/he may
proceed to draw conclusions without a response; and

(i) If, without good reason, the provider fails to provide the Director with a
response, the Director must report on the provider’s failure to respond
in the Office of Health Review’s subsequent Annual Report.

Conciliation: recommended amendments to process
There are two process amendments that the Reference Group believes will improve
and strengthen the operation of the conciliation process.

The first matter relates to the perception of even-handedness in discussions that are
held as part of the resolution process.

Section 39(1) of the Health Services (Conciliation and Review) Act, although at first
implying that neither party may be represented by another person during the
conciliation process, then enables the Director to determine otherwise. Section 39(2)
strengthens the options of including others ‘who may ... help in the conciliation’. The
Reference Group strongly supports the apparent intent of the Act to prevent the
alternative dispute resolution model from becoming ‘legalistic’.

Nevertheless, where monetary or other compensation forms part of the subject
matter of the conciliation proceedings, providers frequently — and with good reason -
involve their insurance legal representatives. In some cases this helps to facilitate
speedy and mutually agreeable outcomes. From discussions with the OHR it appears
complainants are also permitted to have a lawyer or advocate assisting them.

Not all complainants have easy access to advocacy and some comments were
received in the course of the Review to the effect that complainants may feel
disadvantaged or intimidated if the provider has a lawyer present and they do not.
The OHR does make an effort to rectify the situation in such cases, by referring the
complainant to the Health Consumers’ Council for advocacy assistance.

The Reference Group believes that this service could be strengthened and extended
if the OHR routinely provided a current list of advocacy services to any complainant
involved in the resolution process. This would be particularly relevant to those
consumers who might otherwise not have access to an advocate and who feel that
they would benefit from some support and advice, or who might feel overwhelmed in
situations where the provider does have such representation.
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This would constitute a worthwhile practical service and also help combat any
perceptions that the consumer may be disadvantaged in relation to the provider. The
recommendation which follows is, however, made with the strong proviso that the
Reference Group does not wish to see the Conciliation process become ‘legalistic’ or
any more formal than is required.

It is recommended that:

Recommendation 20
The Office of Health Review routinely provide a current list of advocacy
services to any complainant involved in the resolution process

Timeliness in the conciliation process

The second matter relates to time limits. Currently, the conciliation process has no
time limit. The Health Services (Conciliation and Review) Act merely states in section
40 that:

“40(1) The conciliator —
May make reports to the Director on the progress of the conciliation; and
Must make a final report on the result of that process”.
It is suggested that the OHR adopt a procedure which ensures that in every case
which has not been finalised within a three-month period (either by ‘agreed
settlement’ or conciliation) a report be prepared for the Director, with
recommendations on the future conduct of the case. It is therefore recommended
that:
Recommendation 21
In every case which has not been concluded within a three-month
period, a report be prepared for the Director which recommends on the
future conduct of the case. Recommended options include:

(1) Where there is still a good chance of achieving resolution, continue the
conciliation process;

(i) Investigation and subsequent recommendations for action; and

(iii)  Where not suitable for investigation and there is little chance of a
conciliated settlement:

e Closure of the case with no finding other than that resolution was not
achievable;

e |If the complainant wishes, referral for internal review or review by the
Independent Complaints Review Committee.
Failure of a provider to respond to or remedy a situation when asked to by the

Director following an Investigation

Under the Health Services (Conciliation and Review) Act 1995, if the Director finds
after an Investigation that “unreasonable conduct....has occurred” (section 50), the
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provider must provide the Director with a report within 45 days on what action has
been taken to remedy the situation. There is, however, no compulsion on the
provider to actually undertake any remedial action.

The Disability Services Act 1993 is somewhat more powerful in this respect, in that
section 44(2) requires the Director to “ give the Minister a copy of the decision and a
written report about the refusal or failure of the respondent to take the remedial
action.” Subsequently the Minister “may table [the report] before each House of
Parliament” (section 44(4)).

Ultimately, neither Act can compel the remedial action. However, the Disability
Services Act carries considerably more incentive for the provider to do so. The
Reference Group believes that both health and disability complaints procedures
should carry the stronger provision outlined in the Disability Services Act 1993. It is
therefore recommended:

Recommendation 22
As per section 44 of the Disability Services Act 1993, the Director must
report to the Minister if his/her recommendations with regard to
remedying a situation involving a health complaint are not carried out
by a provider.

Public information and reporting — 10(1)(c),(f) & (g)

One of the most frequently raised issues emerging from the submissions was the
very low visibility of the OHR. Many comments were received from agencies,
advocacy groups, users and providers to the effect that the existence of the OHR, let
alone its function, is very little known in the community. It would be fair to assume
that the majority of the population has never heard of the Office of Health Review.
Comments to this effect in the submissions are reinforced by the fact that of 183
completed questionnaires received by the Review, only 17% were aware of the OHR.

A related problem is the name of the Office itself. Many submissions argued that the
title ‘Office of Health Review’ is misleading and does not clearly link the agency to the
business of receiving and managing complaints. Thus, even if people are aware of
the Office, they may not know from its title what it does. Recommendation 3 is
designed to address this problem.

The Reference Group strongly believes that there is a need for a dedicated, full-time
position to take the lead responsibility, in consultation with the Director, for raising the
community’s awareness about the agency’s functions. The incumbent of the position
should make a special effort to reach disadvantaged groups and those people in the
community who may not be fully aware of their right to have their complaint heard.

This position would also have responsibility for publications, including the Annual
Report, and for making sure that information about the agency is up to date, user-
friendly and disseminated to providers and consumers. In this regard, greater use of
the Internet as a vehicle to reach some groups, especially young people, could be
explored.

The position needs to be quarantined from complaints handling and investigation and
be a full-time information and liaison role. If, as in the past, it is combined with other
duties, such as investigation or conciliation, it is likely that these other duties will
overtake the information, community awareness and liaison functions.
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It is envisaged by the Reference Group that the position would include a requirement
to work with others to ensure that meaningful, relevant data is collected and reported
on, both in relation to the agency’s Annual Report and for the benefit of providers,
consumers and relevant organisations such as Watch on Health and the Department
of Health’s Office of Quality and Safety.

These functions, performed by a dedicated staff member, have the potential to
optimise the Office’s role in improving the overall health system in Western Australia.
It is therefore recommended that:

Recommendation 23
A full-time position of Information and Community Liaison Officer be
established to develop and, with the Director, take lead responsibility for
a comprehensive information and communications strategy which will:

(1) Support the Director’s role of increasing the community’s awareness of
the Office of Health Review and its role and functions;

(i) Improve information about and access to the Office of Health Review
and its services, with particular reference to groups with special needs
including indigenous people, people from culturally and linguistically
diverse backgrounds, people with disabilities, people with mental health
issues, seniors, young people and those living in rural and remote areas
of the state;

(iii) Ensure that publications and official forms are user friendly and of high
quality; and

(iv)  Work with health and disability service providers to ensure that
consumers have access to information about the Office of Health
Review, and its role and functions, at points of service, and are informed
of their rights with regard to health and disability services.

Provision of information to consumers about registration boards

As is now the case, the Office should continue to provide consumers with relevant
information about the role of Registration Boards and their relationship to the OHR.

Recommendation 24
The Office of Health Review ensure, where appropriate, that consumers
are provided with relevant information about the role, jurisdiction and
activities of registration boards and the relationship between
registration boards and the OHR in the complaints process.

Annual Reporting

The Annual Report is the pre-eminent official vehicle for an agency’s statement of
accountability and the provision of clear information about its purpose and
performance. A good Annual Report is written in plain English, is clearly and logically
constructed and enables the reader to quickly and easily access key information.

Particularly in cases where agencies may not be well known, the Annual Report can
act as a high-impact vehicle for the transmission of key messages about the agency
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and perhaps, if linked to an interesting media release about trends, improvements or
issues over the year, may generate some publicity about the activity of the agency.
Conversely, an Annual Report that is unclear and poorly structured misses the
opportunity to present information to the community.

In the view of the Reference Group the 2001-2002 Annual Report of the Office of
Health Review lacks logical structure and focus. Information is not presented in a
clear sequential or informative way and it is noticeable that in the main body of the
latest Report there are no graphs and almost no tables or diagrams. By contrast, the
New South Wales Health Care Complaints Commission’s Annual Report 2001-2002
make copious use of clear, informative and well-presented tables and graphs,
including a section entitled “The Year at a Glance” in the Executive Summary
immediately following the Table of Contents. On this page, six important indicators
are clearly presented in bar graph form, enabling the reader to have an “at a glance”
summary of the year’s activities.

The OHR Annual Report also lacks any information about the strategic overview of
the Office’s objectives in the short to medium period and the extent to which the
Office’s objectives are being achieved. The many ‘case studies’ though interesting,
are not used to strategic effect. Such case studies should be included for a purpose -
for example, to exemplify emerging trends that the Office is confronting, or as an
example of effective or ineffective management of a complaint.

In short, many members of the Reference Group feel that the Annual Report as
currently written represents a missed opportunity to clearly inform the public about
the work of the Office, its plans and objectives for the future and the extent to which it
is realising its key objectives. There is a strong view that the Office must improve the
overall quality of its Annual Report as a matter of priority. It should be noted that
there are a number of best practice guidelines and organisations that can provide
assistance and advice in relation to best practice in annual reporting. The Reference
Group therefore recommends as follows:

Recommendation 25
As part of the strategic planning process, the Office of Health Review
seek information on best practice guidelines in relation to the structure
and content of its future Annual Reports and that the 2003-2004 Annual
Report incorporate changes which will engender greater clarity and
quality of information and presentation.

Key Performance Indicators

The Reference Group is of the view that the OHR needs to improve the quality and
clarity of its key performance indicators (KPIs), which currently do not focus enough
on outcomes. It is felt that the emphasis should be on resolving complaints rather
than finalising them and that this should be reflected in newly developed KPIs. There
is, for example, no explanation of what ‘finalised’ entails; that is, how many ‘finalised’
complaints are unable to be resolved satisfactorily or are simply administratively
closed because the complainant is no longer in contact with the agency. In other
words, the efficiency and effectiveness indicators as presently written provide no
basis for assessing the efficiency, effectiveness or quality of work undertaken by the
OHR.

Similarly, the “number of improvements in practices and actions taken by
agencies/providers as a result of OHR recommendations” gives little indication of
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what is entailed in practice. At the least, it might be expected that there is an
explanatory table that clearly lists kinds of improvements that the indicator refers to.

In summary, the present indicators do not comprehensively or effectively provide the
reader with an assessment on the extent to which the stated outcome -

“To resolve complaints about health and disability services by providing systems for
dealing with complaints and improving practices and actions of health and disability
service providers” - is achieved.

The Reference Group therefore recommends as follows:

Recommendation 26
As part of the strategic planning process, the Office of Health Review
develop a more comprehensive set of key performance indicators
(“KPIs”) than is presently the case. Such KPIs should measure the
extent to which the outcomes sought by the Office are being achieved.
In the first instance this relates to:

0 resolving (rather than finalising) complaints about health and disability
services; and

(i) improving practices and actions of health and disability services.

Reviewing the causes of complaints and investigating systemic health care
issues —10(1)(b) & (e)

Complaints are a form of feedback on the effectiveness or otherwise of organisations
and systems. A careful analysis of complaints can provide vital information on why
the activity causing the complaint occurs and how the situation at both an individual
and systemic level can be rectified. Increasingly organisations are using complaints
and aggregate complaints data as indicators of where organisational and systems
improvements can and should be made. This is more and more the case in the
health industry, where safety and quality issues have become a major priority in
recent years.

Although the OHR collects some aggregated data as part of its Management Report
Process, by its own admission it has not been in a position to rigorously or
comprehensively pursue investigations of systemic health issues. Nor has it been
able to thoroughly review and identify the causes of complaints, based on such data
or other information at the disposal of the Office.

This point was raised in the course of a presentation to the Reference Group by the
Acting Director of the Office, who expressed the view that the primacy of the function
of “undertaking the receipt, conciliation and investigation of complaints” left little time
for the pursuit of broader system issues. The Reference Group has some sympathy
with this position. However, it begs the question of whether these functions should be
continued if they cannot be satisfactorily carried out.

The Reference Group is strongly of the view that these are important functions. The
value of aggregated complaints data is lost if it cannot be used effectively to further
investigate and address causes of complaints and systemic issues. We are therefore
of the opinion that functions 10(1)(b) — with a slight amendment — and 10(1)(e)
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should continue to be carried out by the OHR, subject to resource issues and the
more effective management and use of data.

Notwithstanding the importance of function 10(1)(b), the Reference Group is of the
view that the wording “and bringing them to the matter of the public” should be
removed and simply dealt with as part of a broad public information strategy. The
Reference Group therefore recommends as follows:

Recommendation 27

The words “and bringing them to the notice of the public” be discarded
as an explicit part of function 10(1)(b), but integrated into a broad
communication strategy.

Closer liaison with Watch on Health

With respect to 10(1)(e), the opportunity for this important function to be more
adequately fulfilled has been enhanced by the establishment of the newly created
body ‘Watch on Health’. The terms of reference for Watch on Health specify that it
may “consider any of the following matters:

1. Emerging areas of concern in which trends in one or more identified
conditions (e.g: diseases or injuries) or factors in the health system, the
general environment or human behaviour, which have the potential to:

a) Act to the detriment of the health of the population of Western Australia or
the quality of health services; or

b) Cause or worsen inequality in health status or access to health services
across population sub-groups.

2. Existing areas of concern in which one or more factors in the health system,
the general environment or human behaviour are presently:

a) Acting to the detriment of the health of the population of Western Australia
or the quality of health services; or

b) Causing or worsening inequality in health status or access to health
services across population sub-groups.

Preliminary informal discussions with Watch on Health have identified the fact that
that organisation sees a role for the OHR in referring potential systemic problems to
them for further monitoring and/or investigation, based on reasonable evidence
gleaned from complaints data. The Reference Group believes that there should be a
strengthening of links between the OHR and Watch on Health, and that the referral of
actual or potential systemic health issues to Watch on Health will strengthen the
performance of the OHR in relation to Function 10(1)(e).

The Reference Group therefore makes the following recommendations:
Recommendation 28
The Office of Health Review systematically review complaints data on a

six-monthly basis in order to identify any actual or emerging systemic
issues of concern.
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Recommendation 29
Where there is evidence of any systemic health or disability issue of
concern, based on accurate complaints data, and the Office of Health
review is not in a position to investigate the matter, the matter be
actively considered for referral to Watch on Health or other appropriate
bodies for monitoring and/or investigation.

Recommendation 30
The Director of the Office of Health Review approach Watch on Health
with a view to becoming an ex-officio member of the Watch on Health
Council.

Management and dissemination of data

The Reference Group has a general concern that the collection, analysis,
maintenance and reporting of key data within the OHR lack rigour and make the
communication and referral of relevant information to key stakeholders more difficult
and less satisfactory than should be the case. Reference has already been made to
the very limited data on the activity of the Office presented in its Annual Reports and
the inadequacy of the present key performance indicators.

In terms of day-to-day management and operations, there would also appear to be a
need for a more rigorous and strategic approach to information and data
management. This is as a matter of importance in its own right, as an essential
precursor to the provision of relevant and useful information to stakeholders, and as
an indicator of how well the Office is serving particular sectors of the community. For
this reason the Reference Group recommends as follows:

Recommendation 31
Within the Office of Health Review there be an urgent review of
management systems, with a view to establishing a strategic approach
to the collation, analysis, maintenance, reporting and referral of
complaints data.

Amongst other things, such data must enable the Office to assess the
extent to which it is reaching and serving the needs of groups with
special needs, including indigenous people, people from culturally and
linguistically diverse backgrounds, people with disabilities, people with
mental health issues, seniors, young people and those living in rural
and remote areas of the state.

In parallel with a more efficient data management system, there needs to be an
effective mechanism for transmitting relevant information on system issues to
stakeholders on either a regular or issue-by-issue basis.

Recommendation 32
The Office of Health Review establish an effective mechanism for
transmitting relevant statistical information on health system issues to
stakeholders.

Providing assistance to providers to improve complaints procedures and the
training of staff in complaints handling— 10(1)(d)

On the face of it this is a worthwhile function for the Office which, if pursued
vigorously, has the potential to increase the number of complaints dealt with
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satisfactorily at the point of service. It could also encourage best practice and
consistency of standards across the health and disability sphere.

In practice, like other 10(1) functions, which are outside the core business of ‘the
receipt, conciliation and investigation of complaints’, the OHR can only achieve so
much with its present establishment and resources. It should also be recognised,
however, that service organisations and providers themselves must take prime
responsibility for ensuring that there is an adequate complaints system at their point
of service, which includes the provision of quality training for staff. In the case of
individual providers this sometimes presents difficulties. However, there is an
expanding role here for umbrella organisations such as professional associations (for
example, the Royal Colleges and the Divisions of General Practice).

At present, the OHR attempts to fulfil this training function in at least two ways. First,
there is the provision of feedback to providers, which may include suggestions of how
the situation might have been better handled and/or could be if a similar situation
were to arise again. Secondly, the Office currently holds regular meetings with the
customer service officers of Metropolitan public hospitals. These meetings provide
the opportunity to raise common problems and raise issues of interest related to
complaint resolution and the role of the OHR.

The Reference Group is of the view that this process of meeting with key
stakeholders should continue and be expanded to include other service
organisations, including the establishment of a separate group of key disability
service providers.

Recommendation 33
The present system of regular meetings with customer service officers
from metropolitan health services continue and the system be expanded
to other groups of like service providers in the health system.

Recommendation 34
The Office of Health Review coordinate a forum of complaints officers
from disability service providers in order to discuss matters of common
interest in relation to complaints handling processes.

The question of whether OHR should do more than this is dependent, to a significant
extent, on available resources. Were additional resources to become available, the
establishment of a full-time training officer position should be considered. The
incumbent could be responsible for both in-house training for OHR staff and some
training activities with health and disability providers.

Continuation of Functions of the Office of Health Review

After considering each of the section 10(1) functions, the Reference Group believes
that they should all remain, even though to this point in time, it has been difficult for
the Office to fulfil all of them to the extent that staff and the community might wish.
The Acts lay down the blueprint for what the Office should strive to attain in its role as
the principal alternative dispute resolution agency for health and disability complaints
in Western Australia. This Review, through its recommendations, is intended to assist
the Office to further improve its effectiveness in relation to its performance of these
functions. Accordingly it is recommended that:
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Recommendation 35
The present functions of the Office of Health Review as set out in 10(1)
of the Health Services (Conciliation and Review) Act 1995 remain (with
the modification to 10(1)(b) proposed in recommendation 26).

Specific Issues Relating to Disability Services

Although this Report is in general designed to refer equally to health and disability
complaints, there are issues specific to disability which, in the view of the Reference
Group, require separate and specific mention. This section of the Report deals with
those specific issues, and also includes reference to the work of the Steering
Committee which oversaw the 2001-2002 Review of the Disability Services Act 1993.

The Reference Group was sensitive to the fact that many people in the disability
community see disability complaints as the ‘poor relation’ at the Office of Health
Review. In part, this is because disability complaints were not dealt with by the OHR
until late in 1999, and because referrals of disability complaints to the OHR are still
comparatively few. In 2001-2002, the OHR received only 24 disability complaints,
compared with 1,359 complaints about health services. This disparity partly reflects
the smaller population base for potential disability complainants. It is also partly
reflective of the general lack of visibility of the OHR, and the fact that its name does
not readily identify its role and functions in resolving complaints generally, and
specifically does not include the word “disability”.

The Reference Group was keen to re-brand the organisation as the major
independent complaints resolution mechanism for both disability and health.

The Steering Committee of the Review of the Disability Services Act 1993 noted that
the review by the Minister for Health of the Office of Health Review was a useful
means of strengthening the complaints mechanism for people with disabilities,
through the adoption of recommendations aimed at increasing the jurisdiction of the
OHR. It also noted that it was appropriate to reconsider the discussion and
recommendations of the Review of the Disability Services Act (DSA) in reviewing the
OHR.

Statement of Principles

The Steering Committee agreed on a set of principles that should be fundamental to
any complaints mechanism. These are:

e People with disabilities should have access to services and supports in the same
way as other members of the community;

e The complaints mechanism must be accessible and approachable for people with
disabilities. It must be sensitive to and address the range of specific
communication and support needs that may be experienced by people wishing to
make complaints;

e The complaints mechanism must be maintained within the Disability Services Act.
This ensures that the people with disabilities are consulted about, can comment
on, and can recommend changes to the external complaints mechanism as part
of the requirement to review the Act every five years. This is highly valued by the
disability community;

e The complaints mechanism must be administered independently of the Disability
Services Commission;
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e The complaints mechanism must include the authority for systemic review. The
authority for systemic review ensures that, should issues emerge which are
common to a number of service providers, these issues can be investigated
jointly;

e The complaints mechanism must be able to be responsive to issues raised by the
Minister for Disability Services;

e The complaints mechanism must include the authority for initiating investigations
and reviews;

e The complaints mechanism must be able to report to the Parliament (and
therefore to the community); and

e The complaints mechanism must include provisions for communication with the
Disability Services Commission on significant issues or types of complaints.

Like the Reference Group (see Recommendation 1), the Steering Committee
determined that the external complaints mechanism for disability should remain with
the OHR and the Disability Services Act be amended to give a stronger mandate to
the OHR in its dealings with complaints from people with disabilities.

In addition, the Steering Committee recommended that:

“The complaint mechanism be clearly identifiable and labelled as a service for people
with disabilities”. This recommendation is reflected in Recommendation 3 of this
Report. The Steering Group also recommended changes to the Disability Services
Act 1993 which would provide powers in respect of disability complaints comparable
to those in the Health Services (Conciliation and Review) Act 1995 which apply to
health complaints.

The general approach taken by the Reference Group in relation to the two pieces of
legislation is to make them more consistent with respect to their powers and
processes. This is reflected in many of the recommendations of this report, including
those which follow. Whilst some persuasive arguments for a single Act were made in
a number of submissions, the Reference Group is mindful of the strongly held
feelings within the disability community that the two Acts should remain separate.
Accordingly there is no recommendation to change this situation.

Specific legislative changes recommended by the Steering Committee reviewing the
Disability Services Act were as follows:

“That Part 6 of the DSA be amended so that the Office of Health Review has

comparable authority and powers with respect to disability and health issues.

Specifically these are

¢ the power to initiate an investigation of serious public interest issues of its
“own motion”;

e provisions for directly reporting to Parliament; and

e provisions for the OHR to take direction for a review from Parliament or
the Minister for Disability Services.”

and
“The Health Services (Conciliation and Review) Act 1995 be amended, to

permit the Minister for Disability Services to have the same power under the
Act as the Minister for Health”.
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With respect to “the power to initiate an investigation of serious public interest,” the
Reference Group considered that there should be an equivalent power to section 10
(1)(e) of the Health Services (Conciliation and Review) Act 1995 in the Disability
Services Act 1993. That is, “with the approval of the Minister, to inquire into broader
issues of health care arising out of complaints received”. Equally, the Reference
Group is of the view that the Disability Services Act 1993 should carry the power for
the Director to report directly to Parliament, or take direction for an investigation or
review from either House of Parliament, in similar fashion to the powers stated in
section 56 of the Health Services (Conciliation and Review) Act 1995.

In relation to the respective powers of Ministers, both Acts allow the Minister to refer
matters for investigation by the Office of Health Review (s 45 of the Health Services
(Conciliation and Review) Act 1995, s 46 of the Disability Services Act 1993).
However in section 11, the Health Services (Conciliation and Review) Act 1995 also
empowers the Minister to “give directions in writing to the Director with respect to the
performance of the functions of the Director” and in section 12, to have access to and
request information in the possession of, the Director (with the exception of personal
identifying information). The Reference Group believes that the Minister for Disability
Services should have similar powers expressed in the Disability Services Act 1993.

Recommendations 35 and 36 essentially support the recommendations of the
Steering Committee. Recommendations 37 and 38 aim to further reduce the
disparities between the two pieces of legislation.

Recommendation 36
Part 6 of the Disability Services Act 1993 be amended so that the Office
of Health Review has comparable authority and powers with respect to
disability and health issues, specifically:

0 with the approval of the Minister, the power to inquire into broader
issues relating to disability services arising out of complaints received,
similar to section 10(1) of the Health Services (Conciliation and Review)
Act 1995;

(i) provisions for directly reporting to Parliament similar to section 56 of
the Health Services (Conciliation and Review) Act 1995;

(i)  provisions for the Office of Health Review to take direction for a review
from Parliament or the Minister for Disability Services, similar to
sections 56 and 11 of the Health Services (Conciliation and Review) Act
1995.

Recommendation 37
The Disability Services Act 1993 be amended to permit the Minister for
Disability Services to have the same powers under the Act as the
Minister for Health has in the Health Services (Conciliation and Review)
Act 1995.

Recommendation 38
Grounds for complaints about disability services be extended to include
excessive cost, in keeping with the grounds for complaint in section
25(1)(g) of the Health Services (Conciliation and Review) Act 1995.
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Recommendation 39
The Disability Services Act 1993 be amended, as per section 25(1)(f) of
the Health Services (Conciliation and Review) Act 1995, to include as a
ground for complaint failure by a manager of a service to properly
investigate a complaint.

Within the OHR, there is one FTE dedicated to disability matters, although in reality
this officer spends a considerable amount of time on health complaints. If the Office
is to provide a good standard of service to the disability community, it is essential that
there are resources specifically dedicated to disability complaints and issues. It is
also essential that substantial effort is made to raise awareness of the Office’s role in
conciliating and investigating disability complaints, among the 355,500 people with a
disability in Western Australia and the almost 200,000 people who are carers.*

Further, the Reference Group believes that, just as it is essential to have staff with
specialist skills and knowledge dealing with disability complaints, it is important that
the OHR establishes and maintains data and statistics appropriate to disability
complaints, and that these statistics are presented separately in the Annual Report.
Finally, independence of funding must be both a perception and a reality.

Recommendation 40
The Office of Health Review is to ensure that there is equal recognition
of the importance of appropriately and continuously addressing
disability complaints and associated issues and that sufficient discrete
resources are allocated for this purpose.

Recommendation 41
The Office of Health Review collect data and statistics on disability
complaints, which adequately and appropriately reflect issues relevant
to disability, and report separately on these in the Annual Report.

Recommendation 42
Disability complaints dealt with by Office of Health Review must be
funded independently of the Disability Services Commission; that is,
through an administered fund.

Other Matters
Staff Training

It is acknowledged that staff at the Office of Health Review are committed, work hard
and have developed a measure of expertise in the investigation, conciliation and
resolution of complaints. It appears on the basis of discussions with the Office,
however, that there has been relatively little formal training offered to staff over the
years of the Office’s existence.

Additionally, because of the small number of staff and the flat management structure
of the Office in recent times, there has been a lack of systematic professional
development opportunities within the organisation. Staff who are given acting
opportunities at higher levels tend merely to be allocated a heavier workload than
they already carry.

! Disability Services Commission, Annual Report 2001-2002
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This Review and its recommendations provide the opportunity for the agency to take
stock of its role and the way in which it fulfils its functions. It is also an opportunity to
re-think to some extent, the skills and competencies which staff will require to
implement the changes outlined, particularly in relation to handling complaints from
groups with special needs. If the recommendations of the Report are to lead to
improvements to the profile and performance of the Office, appropriate staff training
and performance management are essential.

It is therefore recommended:

Recommendation 43
In order to respond to the recommendations of this Report, which
propose a significant re-engineering of the processes and procedures of
the Office of Health Review, the Director is to formally identify the
competencies and skills required by frontline staff and arrange
appropriate training.

Recommendation 44
The Director is to ensure that the performance management system be
enhanced to take account of the changes to process and procedure
outlined in this Report.

Prisons

A small number of submissions were received which were critical of the Office’s
relationship with prisons and the prison health system. Certainly the institutional and
cultural environment of the prisons presents some unique challenges, particularly for
people who are unfamiliar with that environment. It is important therefore that a
closer working relationship be established between OHR and both the Department of
Justice and the Inspector of Custodial Services, in order to foster a greater
appreciation of the problems and circumstances peculiar to prisoners, prison health
staff and the prison health system. It is therefore recommended that:

Recommendation 45
The Director meet formally with the Inspector of Custodial Services, on
not less than a six monthly basis, to discuss issues relating to the role
of the Office of Health Review in the context of the Prison Health
system.

Recommendation 46
The Director meet formally, on not less than a six monthly basis, or as
required, with the Executive Manager of the Prisons Division to discuss
operational matters relating to the Office of Health Review’s
performance of its role in the prison environment.

Advisory Group

The issue of an Advisory Group to the OHR was raised in some submissions and
considered by the Reference Group. In Victoria, a Council of eleven people — made
up of providers, users and independents — is chosen by the Minister. The Council
provides advice to the Minister and the Commissioner, presents its own Annual
Report within the Commission’s Annual Report and undertakes its own program of
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work. For example, it recently held a seminar on privacy legislation. Based on
personal communications from both the Commissioner, Beth Wilson, and the
President of the Health Services Review Council, Russell Kennedy, the Council
works well and is seen as an important element in the health complaint system in that
state. Both emphasise that to work successfully an advisory council requires
adequate funding.

Whilst there is some support within the Reference Group for the idea of an Advisory
Group, the general view is that at this time, any new resources should be channelled
into agency staff and other in-house resources. Accordingly no recommendation on
this matter is made. The establishment of an advisory council may nevertheless be
considered appropriate at some time in the future.

The Issue of “Own Motion” Power

Several submissions to the Review of the Office of Health Review made reference to
the power of “own motion” and stated that it was desirable the Act was amended to
give the Office this power.

The Reference Group first considered what is meant by this power, and then looked
at whether, as claimed, the Office’s lack of own motion power affected its ability to do
its job properly.

The power of “own motion” was considered by the Reference Group to mean, in the
context of the Office, that, without requiring a direction from the Minister for Health, or
an individual complaint, or any other authority, the Office could take up any issue
that, in the Director’s opinion, was an issue of serious public interest, and investigate
and make recommendations to Parliament on that issue.

It was noted by the Reference Group that section 10(1)(b), section 10(1)(e) and
section 56(1) of the Act currently give the Director quite extensive powers, to look
behind the circumstances of an individual complaint (including an oral complaint) for
evidence of systemic problems or other serious public interest issues. It was not felt
that, on the face of it, there was a compelling case for expanding these powers. The
Reference Group considered, for instance, that there was likely to have been some
prior notice of an issue held to be of such serious public interest that the Director
might want to investigate it. Crucially, a single complaint could serve as the trigger for
such an investigation. This situation did not seem to point to any deficiency in the
present powers. It was thought there could be more benefit in leaving the Act as it
stands on this issue.

Of more practical weight was the consideration that the OHR is a small Office and its
personnel do not include staff with professional health and disability qualifications. In
the event of a serious public interest inquiry, such as investigation of major problems
at a large teaching hospital, what role could the Office, as presently constituted, fill?
What power would it have in such a circumstance that would make it, rather than a
specially convened expert panel or investigative body, the best or most logical body
to carry out the inquiry?

Another practical consideration is that the recently formed Watch on Health has a
designated role to take up systemic inquiries and, as a precaution against
unnecessary inquiries, has a rigorous screening process to which it submits potential
investigations. Watch on Health undertakes a preliminary investigation of the
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